
Roy T. Stuckey								           1

Chapter One
JURISDICTION

A.	 Subject Matter Jurisdiction..................................................................................3
1.	 Family Court Cannot Exceed Jurisdiction Conferred by Statute................3
2.	 The Family Court Has Jurisdiction Over Marital Litigation 
	 and Some Other Matters Related to Marital Disputes................................4
3.	 The Family Court Lacks Jurisdiction in Many Situations..........................6
4.	 Jurisdiction During an Appeal....................................................................9

B.	 Family Court Can Only Award Relief Requested in the Pleadings.................11
1.	 Exception 1: 	 Issues Tried Without Objection..........................................11
2.	 Exception 2: 	 Where the Interests of a Minor Child Are Concerned.......12
3.	 Exception 3: 	 Where a Non-Answering Defendant Requests  

	 Relief at the Final Hearing and the Court Fails
		  to Exercise Its Discretion...................................................13

C.	 Personal and in Rem Jurisdiction......................................................................14
D.	 Necessary Parties.................................................................................................17
E.	 Effect of a Party’s Death.....................................................................................18
F.	 Effect of the Presiding Judge’s Death, Sickness, or Disability.........................20



Chapter 1

2				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           21

Chapter Two
ESTABLISHING THE VALIDITY  

OF MARRIAGES
A.	 In General............................................................................................................23
B.	 Subject Matter Jurisdiction...............................................................................23
C.	 Venue.....................................................................................................................24
D.	 Statutory Law Marriages...................................................................................25

1.	 License Requirements..............................................................................25
a.	 Waiting Period.............................................................................25
b.	 Nonresidents................................................................................25
c.	 Who May Perform a Marriage Ceremony...................................26

2.	 Consummation by Cohabitation Required...............................................26	
E.	 Common Law Marriages....................................................................................28

1.	 Common Law Marriages Can No Longer Be Created in  
South Carolina, But Common Law Marriages Established

	 Before July 25, 2019, Are Just as Valid as Statutory Law Marriages......28	
2.	 Requisites: Agreement, Cohabitation, and Holding Out..........................29
3.	 Effect of Impediments..............................................................................31

a.	 If an Impediment is Never Removed, Any Attempted
	 Marriage Will Be Invalid.............................................................31
b.	 Exception: When a Spouse Has Been Missing for
	 Over Five Years...........................................................................33
c.	 If an Impediment is Removed, an Invalid Marriage
	 May or May Not Become a Valid Marriage................................33

(1) 	 Where Neither Party was Aware that an
	 Impediment Existed.......................................................34
(2) 	 Where One or Both Parties is Aware that an
	 Impediment Existed.......................................................35

4.	 Clear and Convincing Evidence is Required to Prove
	 the Existence of a Common Law Marriage..............................................41

F.	 Who May Enter a Lawful Marriage Contract..................................................44
1.	 Affinity and Consanguinity......................................................................44
2.	 Mental Competency.................................................................................45
3.	 Bigamy.......................................................................................................46



Chapter 2

22				                                                   South Carolina Bar - CLE 

4.	 Age...........................................................................................................50	
5.	 Same-Sex Marriages Permitted................................................................51

G.	 Consequences of Marriage.................................................................................52
1.	 In General.................................................................................................52
2.	 Permanency...............................................................................................53
3.	 Interpersonal Rights and Obligations.......................................................53

a.	 Cohabitation.................................................................................53
b.	 Sexual Intercourse.......................................................................54
c.	 Mutual Support............................................................................56
d.	 Confidentiality.............................................................................56
e.	 Common Surname......................................................................57

4.	 Assets and Liabilities................................................................................57
a.	 In General....................................................................................57
b.	 Doctrine of Necessaries..............................................................58

5.	 Inheritance Rights....................................................................................59
a.	 Dower and Curtesy......................................................................59
b.	 Intestacy......................................................................................59
c.	 Elective Share.............................................................................60
d.	 Omitted Spouse...........................................................................61
e.	 Exempt Property..........................................................................62

6.	 Children....................................................................................................62
a.	 Legitimacy...................................................................................62
b.	 Care, Education, and Welfare......................................................63
c.	 Children’s Names........................................................................63

H.	 Miscellaneous.......................................................................................................64
1.	 Palimony...................................................................................................64
2.	 Proxy Marriages.......................................................................................65
3.	 Broken Engagements...............................................................................65

 
	



Roy T. Stuckey								           67

Chapter Three
ANNULMENT

A.	 In General............................................................................................................69	
B.	 Jurisdiction...........................................................................................................69
C.	 Venue.....................................................................................................................71
D.	 Grounds and Defenses.........................................................................................72

1.	 In General.................................................................................................72
2.	 Additional Grounds for Annulments........................................................73

a.	 Duress..........................................................................................73
b.	 Fraud...........................................................................................73

E.	 Consequences of Annulment..............................................................................75
1.	 In General.................................................................................................75
2.	 Interpersonal Rights and Obligations.......................................................76

a.	 Cohabitation.................................................................................76
b.	 Sexual Intercourse.......................................................................76
c.	 Mutual Support...........................................................................76
d.	 Confidentiality.............................................................................77
e.	 Common Surname.......................................................................77

3.	 Assets and Liabilities...............................................................................77
a.	 In General....................................................................................77
b.	 Necessary Goods and Services...................................................78

4.	 Inheritance................................................................................................78
5.	 Children....................................................................................................78

a.	 Legitimacy...................................................................................78
b.	 Care, Education, and Welfare......................................................79
c.	 Children’s Names........................................................................79

6.	 Possible Revival of Alimony from Prior Marriages................................81
7.	 Effect on Bigamous Marriage that Would Otherwise Be Void................82



Chapter 3

68				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           85

Chapter Four
DIVORCE

A.	 In General............................................................................................................89
B.	 Jurisdiction...........................................................................................................92

1.	 Subject Matter Jurisdiction.......................................................................92
2.	 Residency/Domicile.................................................................................92
3.	 Out-of-State Divorces..............................................................................92

a.	 Divorces Obtained by South Carolina Domiciliaries
	 from Other Jurisdictions Are Invalid..........................................93
b.	 Priority When Multiple States Have Jurisdiction.......................95

4.	 Effect of Cohabitation at Time of Filing for Divorce...............................96
C.	 Venue.....................................................................................................................97
D.	 Standing and Capacity to Sue............................................................................98
E.	 Grounds (And Proof)........................................................................................100

1.	 In General...............................................................................................100
a.	 The Significance of Fault..........................................................100
b.	 Corroboration.............................................................................101

2.	 The No-Fault Ground: Living Separate Apart and Without 
	 Cohabitation for One Year......................................................................103

a.	 In General..................................................................................103
b.	 Voluntariness.............................................................................103
c.	 “Separate and Apart”................................................................104
d.	 “Without Cohabitation for One Year”.......................................105
e.	 Effect of Sexual Relations or Failed Reconciliations...............105

3.	 Adultery..................................................................................................108
a.	 In General..................................................................................108
b.	 Homosexual Acts......................................................................113
c.	 Artificial Insemination..............................................................113
d.	 Voluntary, Knowing, and Intentional........................................114
e.	 Criminal Adultery and Fornication...........................................115
f.	 Effect of Pleading Fifth Amendment........................................115
g.	 Effect of Agreements Not to Interfere With “Dating”...............117



Chapter 4

86				                                                   South Carolina Bar - CLE 

4.	 Desertion.................................................................................................120
a.	 In General..................................................................................120
b.	 Cessation of Cohabitation for One Year....................................121

(1)	 Measurement of One Year............................................121
(2)	 Examples of Cessation from Cohabitation...................122
(3)	 Intent Not to Resume Cohabitation..............................123
(4)	 Absence of Consent.....................................................124
(5)	 Absence of Justification..............................................126	

(a)	 Constructive Desertion...................................126
(b)	 Other Justifications.........................................127

5.	 Physical Cruelty.....................................................................................128
a.	 In General..................................................................................128
b.	 Conduct Constituting Cruelty...................................................129
c.	 Conduct Not Constituting Cruelty............................................131

6.	 Habitual Drunkenness and Drug Abuse.................................................133
a.	 In General..................................................................................133
b.	 Meaning of “Habitual Drunkenness”........................................134
c.	 Extent of Habit..........................................................................135
d.	 Duration of Habit......................................................................136

F.	 Defenses Not Related to Proof of the Grounds for Divorce...........................137
1.	 Collusion.................................................................................................137
2.	 Connivance.............................................................................................138
3.	 Recrimination.........................................................................................139
4.	 Condonation............................................................................................141

a.	 Elements.....................................................................................141
b.	 Revival of Condoned Grounds by Subsequent
	 Marital Misconduct...................................................................143

5.	 Reconciliation.........................................................................................145
6.	 Provocation.............................................................................................146
7.	 Insanity...................................................................................................147

G.	 Consequences of Divorce..................................................................................148
1.	 In General...............................................................................................148



Divorce

Roy T. Stuckey								           87

2.	 Interpersonal Rights and Obligations.....................................................148
a.	 Cohabitation...............................................................................148
b.	 Sexual Intercourse.....................................................................148
c.	 Mutual Support.........................................................................149
d.	 Confidentiality...........................................................................149
e.	 Common Surname....................................................................149

3.	 Assets and Liabilities.............................................................................149
a.	 In General..................................................................................149
b.	 Necessary Goods and Services..................................................149
c.	 Automatic Conversion of Joint Tenancies in Real Estate..........150
d.	 Automatic Revocation of Beneficiary Designations 
	 and Other Rights.......................................................................150

4.	 Inheritance...............................................................................................151
5.	 Children...................................................................................................152

a.	 Legitimacy..................................................................................152
b.	 Obligations.................................................................................152
c.	 Children’s Names......................................................................152



Chapter 4

88				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           155

Chapter Five
SEPARATE SUPPORT AND MAINTENANCE

A.	 In General..........................................................................................................157
1.	 Issues Litigated and Decided Cannot Be Relitigated.............................157
2.	 Repayment of Temporary Support May Be Required if 
	 Adultery is Proven Later........................................................................159

B.	 Jurisdiction.........................................................................................................160
1.	 In General...............................................................................................160
2.	 Actions for Legal Separation Do Not Exist in South Carolina..............161
3.	 Marital Property Can Be Divided..........................................................163
4.	 Spouses Must Physically Separate Before Filing an Action 
	 for Separate Support and Maintenance..................................................164
5.	 Name Changes Can Be Granted............................................................165
6.	 UIFSA Controls When Parties Live in Different States.........................165

C.	 Venue...................................................................................................................166
D.	 Entitlement: The Role of Marital Fault..........................................................167

1.	 In General: Fault is One of Many Factors to Consider..........................167
2.	 “Grounds” Are Not Needed to Seek Support.........................................168
3.	 Misconduct Must Be Substantial and Material to Bar Support.............171

E.	 Termination and Modification.........................................................................172
F.	 Enforcing Separate Support and Maintenance Orders.................................173



Chapter 5

156				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           175

Chapter Six
ALIMONY

A.	 In General..........................................................................................................179
1.	 Summary of Alimony Law in South Carolina.......................................179
2.	 Historical Justifications and Criticisms of Alimony...............................181 
3.	 Justifications for Alimony Today...........................................................184

a.	 To Compensate Supported Spouse...........................................184
(1)	 Compensation for Loss in Standard of Living.............185 
(2)	 Compensation for Loss of Earnings Arising 
	 from Care of Children..................................................189
(3)	 Compensation for Loss of Earnings Arising 
	 from Care of Third Parties...........................................189	
(4)	 Compensation for Loss Due to Investment 
	 in Other Spouse’s Earning Capacity............................190
(5)	 Compensation for Unfair Disparity in Ability 
	 to Recover Premarital Living Standard 
	 After Short Marriage....................................................191 

b.	 To Punish Marital Misconduct..................................................193
B.	 Jurisdiction.........................................................................................................196

1.	 Subject Matter Jurisdiction....................................................................196
2.	 Alimony Must Be Requested in the Pleadings, Usually........................197
3.	 Alimony Cannot Be Awarded After Divorce, Unless 
	 Jurisdiction is Reserved or Equity Demands.........................................200
4.	 Failure to Obtain Support in Separate Maintenance Action
	 May Bar Alimony in Divorce Action.....................................................203	
5.	 Retroactive Alimony Can Be Awarded..................................................204
6.	 UIFSA Controls When Parties Live in Different States........................205

C.	 Types of Alimony (And Termination and Modification)...............................205
1.	 In General...............................................................................................205
2.	 Pendente Lite Alimony...........................................................................207

a.	 In General..................................................................................207
b.	 Repayment of Temporary Support May Be Required 
	 if Permanent Alimony is Not Awarded.....................................208



Chapter 6

176				                                                   South Carolina Bar - CLE 

c.	 Repayment of Some Temporary Support May Be 
	 Required if Receiving Spouse Commits Adultery....................210

3.	 Periodic Alimony...................................................................................210
a.	 In General..................................................................................210
b.	 Termination, Modification, and Retroactivity...........................211
	 (1)	 Death............................................................................212	

(2)	 Remarriage..................................................................212
(3)	 Retirement...................................................................215
(4)	 Post-Divorce Paramours	..............................................217
(5)	 Changed Circumstances...............................................219

(a) 	 In General........................................................219
(b)  	 Changes Must Be Substantial or Material......221
(c)  	 Changes Must Be Unanticipated or Not
	 Factored into the Alimony Award...................223

(6)	 Automatic Modification Provisions.............................225
(7)	 Modification by Agreement.........................................226

4.	 Lump Sum Alimony...............................................................................226
5.	 Rehabilitative Alimony..........................................................................228
6.	 Reimbursement Alimony.......................................................................231
7.	 Separate Support and Maintenance........................................................232
8.	 Other Forms of Spousal Support...........................................................233

D.	 Determining Entitlement and Amount...........................................................234
1.	 In General: Rules of Thumb and Discretion of Judge...........................234
2.	 Factors to Consider................................................................................235

a.	 In General..................................................................................235
b.	 Duration of the Marriage..........................................................240
c.	 Standard of Living During the Marriage..................................240
d.	 Marital Misconduct or Fault.....................................................242

(1)	 In General.....................................................................242
(2)	 Habitual Drunkenness Alone is Not
	 a Bar to Support...........................................................244
(3)	 Adultery is Sometimes an Absolute
	 Bar to Support..............................................................244
(4)	 Desertion is Not Necessarily a Bar to Support............246



Alimony

Roy T. Stuckey								           177

e.	 Physical and Emotional Condition...........................................249
f.	 Educational Background...........................................................250	
g.	 Employment History and Earning Potential.............................251
h.	 Earnings.....................................................................................253
i.	 Expenses and Needs.................................................................255
j.	 Marital and Nonmarital Properties...........................................256
k.	 Custody of the Children............................................................257
l.	 Tax Consequences.....................................................................258
m.	 Other Support Obligations........................................................258
n.	 Other Relevant Factors.............................................................259

E.	 Form of Payment..............................................................................................259
1.	 In General: Cash Payments Are Preferred.............................................259
2.	 Use of the Marital Home as Alimony....................................................261
3.	 Court Must Allocate Between Spousal and Child Support....................263

F.	 Enforcing Alimony Awards..............................................................................264
1.	 DSS May Help.......................................................................................264
2.	 Contempt of Court.................................................................................264

a.	 Equitable Estoppel, But Not Laches, 
	 May Prevent Enforcement........................................................266
b.	 Automatic Enforcement by Clerk of Court..............................266

3.	 Security for Payment of Alimony..........................................................267
4.	 Income Withholding (Wage Garnishment)............................................271 

a.	 In General..................................................................................271
b.	 Garnishing Wages and Other Income of Active and 
	 Retired Federal Civil Employees and Military Personnel........272

5.	 Interest on Arrearages............................................................................273
6.	 UIFSA Applies When Parties Live in Different States..........................274

G.	 Effect of Changes on Appeal............................................................................274



Chapter 6

178				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           277

Chapter Seven
PROPERTY

A.	 In General..........................................................................................................281	
B.	 Jurisdiction........................................................................................................284	

1.	 Subject Matter Jurisdiction....................................................................284
2.	 Judicial Estoppel....................................................................................287	
3.	 Property Division Must Be Sought in Pleadings....................................288
4.	 Post-Divorce Actions for Property Division..........................................288	
5.	 Omitted Property....................................................................................289	
6.	 Property Owned by Third Parties...........................................................290
7.	 Effect of a Party’s Death.........................................................................292
8.	 Securing Equitable Division With Life Insurance	.................................292

C.	 Identification (What is It?)...............................................................................293	
1.	 Acquiring an Interest in Marital Property..............................................293

a.	 In General..................................................................................293
b.	 Special Equity Interest..............................................................296	
c.	 Resulting, Constructive, and Express Trusts.............................300

2.	 Date of Acquisition................................................................................302
3.	 Examples of Marital and Nonmarital Property......................................305

a.	 Business Property Purchased With Marital Funds....................305
b.	 Debts.........................................................................................305

(1)	 Marital Debts...............................................................305
(2)	 Premarital Debts..........................................................308

c.	 Gifts, Inheritances, and Engagement Rings..............................308	
d.	 Fraudulent Transfers and Acquisitions......................................310
e.	 Insurance Proceeds....................................................................311
f.	 IRA Accounts............................................................................311
g.	 Loans.........................................................................................311	
h.	 Lottery Winnings......................................................................312
i.	 Payments Related to Termination of Employment...................312
j.	 Professional Degrees.................................................................313



Chapter 7

278				                                                   South Carolina Bar - CLE 

k.	 Retirement Funds......................................................................314	
(1)	 In General.....................................................................314
(2)	 Waivers	........................................................................314
(3)	 Military Retirement Benefits.......................................319
(4)	 Military Survivor Benefit Plan....................................323
(5)	 Social Security Benefits...............................................325	
(6)	 Disability Retirement Benefits.....................................326

l.	 Stock Options............................................................................326
m.	 Workers’ Compensation and Personal Injury Claims...............326
n.	 Tax Liens...................................................................................328
o.	 Distributions from Nonmarital Trusts.......................................328	
p.	 Automatic Revocation of Beneficiary Designations 
	 and Other Rights.......................................................................329

4.	 Transmutation of Nonmarital Property into Marital Property...............330
a.	 Introduction to Transmutation: A Need for More 
	 Consistency and Predictability..................................................330	
b.	 Proposed Guiding Principles.....................................................330

(1)	 The Intent of the Owner is Paramount.........................330
(2)	 Using Property “In Support of the Marriage” 
	 Should Be Irrelevant....................................................333
(3)	 Circumstantial Evidence of Transmutation 
	 Should Be Viewed With Skepticism............................336	
(4)	 Unjust Results Should Be Avoided..............................337	

c.	 Property that Might Be Transmuted..........................................338
(1)	 Transmutation of Real Estate, Including 
	 the Marital Home.........................................................338	

(a)	 Assume Transmutation if Title Changes.........338
(b)	 Assume No Transmutation Absent 
	 Title Change....................................................338

(i)	 Paying Mortgage, Insurance, Etc. 
	 With Marital Funds............................339	
(ii)	 Assuming Joint Liability
	 for Mortgage......................................341
(iii)	 Merging Nonmarital and Marital 
	 Real Estate.........................................342



Property

Roy T. Stuckey								           279

(iv)	 Using Nonmarital Real Estate to 
	 Support a Business.............................342

(2)	 Transmutation of Personal Property.............................343
(a)	 Assume Transmutation if Title Changes.........343
(b)	 Assume No Transmutation Absent 
	 Title Change....................................................343

(i)	 Allowing a Spouse to 
	 Use Personal Property........................343
(ii)	 Using Marital Funds to 
	 Retain, Improve, or Maintain 
	 Personal Property...............................344	
(iii)	 Commingling Personal Property........345

(3)	 Transmutation of Cash, Including Inheritances...........346	
(a)	 Commingling Nonmarital With
	 Marital Cash....................................................346
(b)	 Using Nonmarital Cash in Support 
	 of the Marriage................................................347

(4)	 Transmutation of Businesses........................................350
d.	 Reverse Transmutation Should Be Possible..............................354

D.	 Valuation............................................................................................................355	
1.	 In General...............................................................................................355
2.	 Date of Valuation....................................................................................357
3.	 Valuation of Businesses.........................................................................362

a.	 Goodwill: Personal vs. Enterprise.............................................363
b. 	 Goodwill in South Carolina.......................................................365
c.	 Distinguishing Personal Goodwill from 
	 Enterprise Goodwill..................................................................367	

4.	 Valuation of Retirement Benefits...........................................................369	
E.	 Apportionment...................................................................................................370

1.	 All Relevant Factors Must Be Considered.............................................370
2.	 Duration of the Marriage........................................................................374
3.	 Marital Misconduct or Fault...................................................................378
4.	 Contributions of the Parties....................................................................383
5.	 Income of Each Spouse.........................................................................385
6.	 Health of Each Spouse...........................................................................385



Chapter 7

280				                                                   South Carolina Bar - CLE 

7.	 Need for Training and Education...........................................................386	
8.	 Nonmarital Property of Each Spouse.....................................................386
9.	 Retirement Benefits................................................................................386
10.	 Existence of Spousal Support Award......................................................386
11.	 Use of the Marital Home........................................................................387
12.	 Tax Consequences..................................................................................391
13.	 Support Obligations...............................................................................393
14.	 Encumbrances on the Property and Other Debts....................................393
15.	 Child Custody Obligations.....................................................................393
16.	 Other Factors..........................................................................................393

F.	 Distribution (How to Divide It?)......................................................................394
1.	 Any Reasonable Means May Be Used...................................................394
2.	 Sale of Marital Property and In-Kind Distributions...............................396
3.	 Dividing Retirement Pensions................................................................399

a.	 In General..................................................................................399
b.	 Dividing Retirement Benefits under Non-Governmental 
	 ERISA-Qualified Plans.............................................................399	
c.	 Dividing South Carolina State Retirement Pensions................402
d.	 Dividing Federal Employee Retirement Benefits.....................404
e.	 Dividing Military Retirement Pay............................................405

4.	 Sequestration, Trustees, and Receivers..................................................406	
5.	 Notices About Proceedings....................................................................407	
6.	 Interest on Distributions.........................................................................407

G.	 Finality of Property Division Orders...............................................................409
1.	 In General: 	Property Distribution Orders Cannot Be Modified.............409
2.	 Exception: 	Where Extrinsic Fraud Justifies Setting
		  Judgment Aside..................................................................411
3.	 Exception: 	When a Court-Approved Agreement Does Not
	 	 Accurately Reflect the Actual Terms of the Agreement.....411

	



Roy T. Stuckey								           413

Chapter Eight
PATERNITY1

	
A.	 In General..........................................................................................................415	
B.	 Jurisdiction, Venue, and Standing...................................................................417	
C.	 Temporary Child Support Pending Paternity Determination......................420	
D.	 Determining Paternity......................................................................................420

1.	 Administrative Processes for Determining Paternity; 
	 Genetic Testing.......................................................................................420
2.	 Settlements and Voluntary Agreements..................................................421
3.	 Legal Issues in Paternity Cases..............................................................423	

a.	 Presumption of Legitimacy.......................................................423
b.	 Evidence in Paternity Cases......................................................423
c.	 Paramours of Married Women Who Assert Paternity...............425

4.	 Finality of a Paternity Determination.....................................................425
E.	 Artificial Insemination......................................................................................429	
F.	 Requirement for a New Birth Certificate........................................................430
G.	 Surnames of Children Born to Unmarried Parents.......................................430	
H.	 Children Conceived by Rape............................................................................432

1  See discussions regarding custody of illegitimate children in the child custody chapter 
and rights of unwed fathers in the termination of parental rights chapter.



Chapter 8

414				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           435

Chapter Nine
TERMINATION OF PARENTAL RIGHTS

	
A.	 In General..........................................................................................................437	

1. 	 Termination Statutes Are to Be Liberally Construed.............................437	
2.	 Standard of Proof...................................................................................438
3.	 Standing..................................................................................................438
4.	 No Jurisdiction Exists to TPR if Another State Has 
	 Jurisciction Over Custody......................................................................439

B.	 Appointment and Payment of Lawyers and Guardians Ad Litem (GAL)..439
C.	 Rights of Unwed Fathers in Adoption and TPR Proceedings........................442

1.	 Consent of Unwed Fathers to Adoption May Be Required....................442
2.	 Notice to Some Unwed Fathers About Adoption or 
	 TPR Proceedings is Required, Even if Consent is Not...........................446

D.	 Grounds for Termination..................................................................................448
1.	 In General...............................................................................................448
2.	 Failure to Visit........................................................................................449
3.	 Failure to Support...................................................................................451
4.	 Willfulness..............................................................................................456

a.	 In General..................................................................................456
b.	 Willfulness Regarding Incarcerated Persons............................457

5.	 Immoral Conduct is Not a Ground for TPR...........................................459
E.	 Consider Best Interests of Children, if TPR Ground Exists..........................459
F.	 Avoiding Termination by Repentant Conduct................................................461
G.	 Legal Effects of Termination of Parental Rights............................................462



Chapter 9

436				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           463

Chapter Ten
CHILD CUSTODY

	
A.	 Evolution of Parental Rights to Custody, Access, and Participation............467
B.	 Jurisdiction.........................................................................................................468

1.	 Subject Matter Jurisdiction.....................................................................468
2.	 Personal Jurisdiction..............................................................................470
3.	 Jurisdiction to Issue, Modify, or Enforce Child Custody 
	 Orders is Controlled by State and Federal Laws 
	 (UCCJEA and PKPA).............................................................................471

a.	 History of Legislation...............................................................471
b.	 Purposes of Legislation.............................................................472

4.	 Jurisdiction to Make Initial Custody Determination..............................474
5.	 Jurisdiction to Modify Custody Order....................................................476

a.	 Order Issued in South Carolina.................................................476
b.	 Order Issued in State Other than South Carolina......................476
c.	 Order Issued in Foreign Country...............................................480

6.	 Deciding Whether to Decline Jurisdiciton..............................................480
a.	 Inconvenient Forum..................................................................480	
b.	 Misconduct................................................................................481

7.	 Issuing State Has Continuing, Exclusive Jurisdiction............................482
8.	 Temporary Emergency Jurisdiction........................................................484
9.	 Jurisdiction to Enforce Custody Order...................................................484

a.	 Order Issued in South Carolina.................................................484
b.	 Order Issued in State Other than South Carolina......................485

C.	 Parenting Plans Are Required..........................................................................486
D.	 Types of Custody: Sole, Joint, and Divided.....................................................486
E.	 Initial Custody Decisions by Courts................................................................494

1.	 Best Interests of Child is the Governing Factor.....................................494
2.	 Multiple Factors Must Be Considered....................................................498
3. 	 Factors that Matter the Most...................................................................501

a.	 Relative Fitness of Parents........................................................501
(1)	 Primary Caretaker........................................................501



Chapter 10

464				                                                   South Carolina Bar - CLE 

(2)	 Conduct........................................................................504
(a)	 Adultery and Exposing Children 
	 to Paramours...................................................504
(b)	 Domestic Violence..........................................509
(c)	 Other Conduct................................................509

b.	 Attributes and Resources of Parents.........................................512
c.	 Attitudes of Parents...................................................................515
d.	 Opinions of Experts and Others................................................516	
e.	 Children’s Preferences..............................................................517
f.	 Age, Health, and Sex of Child (Tender Years Doctrine)...........520
g. 	 Religious Beliefs.......................................................................523
h. 	 Quality of Educational Opportunities.......................................530
i. 	 Expressed Desire to Relocate if Awarded Custody...................531

4. 	 Unwed Fathers.......................................................................................532
F.	 Modification of Custody....................................................................................533

1.	 Substantially Changed Circumstances Affecting
	 Child Must Be Shown............................................................................533
2.	 Interference With Relationships Between Children 
	 and Noncustodial Parent........................................................................536
3.	 Abandonment..........................................................................................539
4.	 Poor School Performance.......................................................................539
5.	 Changes in Relative Parenting Skills or Lifestyles................................540	
6.	 Remarriage..............................................................................................541
7.	 Conduct Showing Unfitness...................................................................542
8.	 Rehabilitation of Conduct Showing Unfitness.......................................544
9.	 Relocation of Child’s Residence.............................................................546

a.	 Overview of Issues and Trends..................................................546
b.	 Three Approaches Are Used......................................................548
c.	 South Carolina Uses the “Best Interests” Approach..................556
d.	 Other Considerations................................................................561

(1)	 The Motives for Relocating May Be Important...........561
(2)	 A De Novo Custody Hearing Should Be Held  

When a Parent With Joint Custody Wants to
	 Relocate With the Child...............................................565	



Child Custody

Roy T. Stuckey								           465

(3)	 Post-Relocation Visitation Should Be 
	 Creatively Constructed................................................566
(4)	 Courts Should Not Use Judicial Blackmail 
	 to Prevent Relocation...................................................567

G.	 Special Rules When Military Parent is Deployed...........................................569
H.	 Custody Disputes Between Parents and Third Parties...................................570

1.	 Presumption in Favor of Biological Parents...........................................570
2.	 No Presumption for Other Blood Relatives............................................571
3.	 Psychological Parents (Stepparents and Others)....................................572
4.	 De Facto Custodians..............................................................................573
5.	 Where Parents Have Temporarily Relinquished Custody.......................574

I.	 Guardians Ad Litem..........................................................................................581
1.	 Roles and Responsibilities of Guardians Ad Litem................................581
2.	 Appointing Attorneys for Guardians Ad Litem......................................584
3.	 Compensation for Guardians Ad Litem..................................................585

J.	 Nonjudicial Resolution of Custody Disputes..................................................586
1.	 Agreements.............................................................................................586
2.	 Child Snatching (and the PKPA)............................................................588

a.	 When No Custody Order Exists................................................588
b.	 When Custody Order Exists......................................................589

3.	 International Child Snatching................................................................592
K.	 Effect of Death of Custodial Parent.................................................................594



Chapter 10

466				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           599

Chapter Eleven
VISITATION

	
A.	 Entitlement to Visitation...................................................................................601

1.	 Noncustodial Parents Are Usually Entitled to Visitation 
	 because It Benefits Their Children.........................................................601
2.	 Special Considerations When the Noncustodial Parent 
	 Engages in Domestic Violence...............................................................605

B.	 Jurisdiction.........................................................................................................607
C.	 Nonparental Visitation......................................................................................607

1.	 Grandparents’ Visitation	........................................................................607
2.	 Siblings’ Visitation.................................................................................612	 
3.	 Stepparents’ and Others’ Visitation........................................................613

a.	 In General..................................................................................613
b.	 Psychological Parents...............................................................613
c.	 De Facto Custodians.................................................................614

D.	 Terms and Conditions of Visitation.................................................................615
1.	 In General...............................................................................................615
2.	 Normal Terms and Conditions...............................................................617
3.	 Extraordinary Terms and Conditions.....................................................617
4.	 Restrictions on Exposure to Members of the Opposite Sex..................620

E.	 Modification and Termination of Visitation...................................................621
1.	 Modification of Visitation......................................................................621
2.	 Termination or Suspension of Visitation...............................................622
3.	 Effect of Separation from Child Due to Military Service......................626	

F.	 Enforcement of Visitation................................................................................627
1.	 Contempt Proceedings...........................................................................627
2.	 Attorneys’ Fees and Costs.....................................................................629
3.	 Pro Se Enforcement Process Exists........................................................629



Chapter 11

600				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           631

Chapter Twelve
CHILD SUPPORT

	
A.	 In General..........................................................................................................635

1. 	 Persons Responsible for Child Support..................................................635
2.	 Transferring Property to Avoid Paying Child Support..........................636
3.	 Consequences of Nonsupport................................................................637
4.	 Court Must Allocate Between Spousal and Child Support....................638	

B.	 Jurisdiction.........................................................................................................639
1.	 Subject Matter Jurisdiction.....................................................................639
2.	 Personal Jurisdiction..............................................................................642
3.	 Retroactive Child Support.....................................................................643
4.	 Temporary Child Support Pending Paternity Determination.................645	

C.	 Standing..............................................................................................................645
D.	 New Era in Child Support Law Began in 1990...............................................646

1.	 Federal Initiatives Force States to Get Tough on Deadbeat Parents.......646
2.	 DSS Assistance May End Need for Private Lawyers.............................646
3.	 DSS Can Help Locate Deadbeat Parents...............................................648
4.	 DSS Can Help Locate Assets of Deadbeat Parents...............................649
5.	 DSS Administrative Process Exists for Establishing and 
	 Enforcing Child Support........................................................................650	
6.	 DSS Will Collect and Disburse Most Child Support
	 by August, 2019.....................................................................................651

E.	 Uniform Interstate Family Support Act (UIFSA)..........................................652	
1.	 In General...............................................................................................652
2.	 Determining Whether South Carolina Can Hear a Child 
	 Support Case Involving Parties in Multiple States................................655
3.	 Obtaining an Original Support Order When Nonsupporting 
	 Parent Lives Outside of South Carolina................................................656

a.	 When Personal Jurisdiction Can Be Obtained..........................656	
b.	 When Personal Jurisdiction Cannot Be Obtained.....................657	

4.	 Enforcing or Modifying Support Order When Nonsupporting 
	 Parent Lives in the State that Issued the Support Order........................657



Chapter 12

632				                                                   South Carolina Bar - CLE 

5	 Enforcing Support Order When Nonsupporting Parent Does 
	 Not Live in the State that Issued the Support Order...............................658

a.	 By Registering the Order..........................................................658
b.	 By Income Withholding............................................................659	

6.	 Modifying Support Orders from Other States.......................................660
7.	 Choice of Laws......................................................................................661
8.	 URESA May Control Enforcement of Orders
	 Issued under URESA.............................................................................662	

F.	 Purposes and Duration.....................................................................................666	
1.	 In General/Emancipation.......................................................................666
2.	 Basic Necessities....................................................................................669
3.	 Health Insurance and QMCSOs.............................................................669	
4.	 Educational Expenses............................................................................672

a.	 In General..................................................................................672
b.	 High School/Private School......................................................672	
c.	 College......................................................................................674	

5.	 Mental or Physical Disabilities...............................................................679
6.	 Other Exceptional Circumstances..........................................................681	

G.	 Amount..............................................................................................................681
1.	 In General...............................................................................................681
2.	 Child Support Guidelines.......................................................................682

a.	 Legislative History....................................................................682	
b.	 Introduction to the Guidelines...................................................683

(1)	 Factors to Consider in Setting Child Support...............683
(2)	 Deviation from the Guidelines.....................................686

c.	 Calculation of Income...............................................................689
(1)	 Gross Income...............................................................689
(2)	 Potential Income..........................................................691
(3)	 Proof of Income...........................................................698

d.	 Unusual Custody Arrangements................................................699
(1)	 Shared Parenting..........................................................699
(2)	 Split Custody................................................................701

3.	 Interest on Arrearages............................................................................701



Child Support

Roy T. Stuckey								           633

H.	 Effect of Agreements.........................................................................................702	
1.	 In General...............................................................................................702
2.	 Agreements to Relieve or Reduce Support Obligation..........................704	
3.	 Agreements to Pay More than Required by Law....................................706

a.	 In General..................................................................................706
b.	 Agreements to Pay Educational Expenses................................706	

I.	 Modification of Child Support.........................................................................710	
1.	 Do-It-Yourself Forms Exist for Modifying Child Support	...................710
2.	 Administrative Process Exists for Modifying Child Support................710
3.	 Jurisdiction..............................................................................................710
4.	 Changed Circumstances.........................................................................710	

a.	 In General..................................................................................710
b.	 Changes in the Child’s Needs....................................................714
c.	 Changes in the Parents’ Finances..............................................716
d.	 Military Service – Effect of Separation from Child 
	 Due to Military Service.............................................................717 
e.	 Remarriage................................................................................717	
f.	 Child No Longer Resides With Custodial Parent......................719
g.	 Disability of Supporting Parent.................................................720

5.	 Retroactive Decreases in Child Support Are Not Allowed....................720	
J.	 Civil Enforcement of Child Support................................................................721

1. 	 Contempt................................................................................................721	 
a.	 In General..................................................................................721
b.	 Defenses/Excuses.....................................................................723
c.	 Rule to Show Cause by Clerk....................................................727

(1)	 When Payments Are Made through Family Court.......727
(2)	 When Payments Are Made through DSS’
	 State Disbursement Unit..............................................728	
(3)	 When Payments Are Made Directly
	 to Custodial Parent.......................................................728

d.	 Effect of Automatic Stay in Bankruptcy on Contempt 
	 Proceedings for Nonpayment of Child Support.......................729

2.	 Insurance or Other Security....................................................................729



Chapter 12

634				                                                   South Carolina Bar - CLE 

3.	 Income Withholding (Wage Garnishment).............................................731
a.	 In General..................................................................................731
b.	 Income Subject to Withholding.................................................731
c.	 How Much Income Can Be Withheld.......................................732	
d.	 Impact on Employers................................................................732	
e.	 Garnishing Wages and Other Income of Active and 
	 Retired Federal Civil Employees and Military Personnel........733

4.	 Deductions From Prisoners’ Wages.......................................................735
5.	 Liens Against Property...........................................................................735	
6.	 Inheritances............................................................................................737	
7.	 Denial of Federal Loans.........................................................................737	
8.	 DSS Child Support Enforcement Tools..................................................737

a.	 In General..................................................................................737
b.	 Seizure of Property....................................................................738
c.	 License Revocation...................................................................738	
d.	 Federal and State Income Tax Refund Interception..................739
e.	 “Full Collection” by Internal Revenue Service.........................739
f.	 Unemployment Insurance Benefits Interception......................739
g.	 Mandatory Job Training or Public Service Employment 
	 in AFDC Cases.........................................................................740
h.	 Authority to Pursue Grandparents............................................740
i.	 Consumer Credit Reporting......................................................741
j. 	 Denial or Revocation of Passports............................................741	

K.	 Criminal Enforcement of Child Support........................................................741
1.	 State Law................................................................................................741
2.	 Federal Law............................................................................................743
3.	 Extradition..............................................................................................745



Roy T. Stuckey								           747

Chapter Thirteen
ATTORNEYS’ FEES AND LITIGATION EXPENSES

	
A.	 In General..........................................................................................................749
B.	 Recovering Fees from Clients..........................................................................749

1.	 In General...............................................................................................749
2.	 Entitlement and Amount.........................................................................749

a.	 Factors to Consider....................................................................749
b.	 Contingency Fees Not Allowed.................................................751
c.	 Nonrefundable Retainers Are Disfavored.................................753

3.	 Forums for Recovery..............................................................................753
a.	 Courts........................................................................................753
b.	 Resolution of Fee Disputes Board.............................................753

C.	 Recovering Fees from Opposing Parties.........................................................755
1.	 In General...............................................................................................755
2.	 Jurisdiction..............................................................................................758

a.	 Statutes Authorizing Fee Awards..............................................758
b.	 Particular Issues........................................................................761

(1)	 Family Court Should Award Fees in 
	 Frivolous Litigation.....................................................761
(2)	 Family Court Cannot Award.........................................763

(a)	 Fees Not Requested in the 
	 Pleadings, Usually...........................................763
(b)	 Fees for Appellate Work..................................764
(c)	 Fees Based on Action in Another Court..........764
(d)	 Fees Against State Agency, if the Agency 
	 is the Prevailing Party......................................764

(3)	 Family Court Can Award..............................................765
(a)	 Temporary Fees and Costs..............................765
(b)	 Fees to Either Party..........................................765
(c)	 Fees Against Third Parties,
	 But Not Paramours..........................................766
(d)	 Costs, But Not Fees, to Lawyers 
	 for Pro Se Work	..............................................767



Chapter 13

748				                                                   South Carolina Bar - CLE 

(e)	 Fees in TPR Actions.......................................767
(f)	 Litigation Expenses.........................................768

3.	 Entitlement to Fees and Amount............................................................770	
a.	 Two-Step Process......................................................................770
b.	 Entitlement Factors...................................................................770

(1)	 Ability to Pay...............................................................770
(2)	 Beneficial Results Obtained.........................................773
(3)	 Misconduct or Unreasonableness
	 During the Litigation or After......................................774

c.	 Amount Factors.........................................................................778
(1)	 Reasonableness of Hours Billed..................................780
(2)	 Reasonableness of Hourly Rate...................................782
(3)	 Sufficiency of Proof of Fees........................................782
(4)	 Using Multiple Attorneys............................................784

4.	 Procedure for Objecting to an Award of Attorney’s Fees.......................785
D.	 Enforcing Awards of Fees and Expenses.........................................................785
E.	 Interest on Fees..................................................................................................787



Roy T. Stuckey								           789

Chapter Fourteen
AGREEMENTS

	
A.	 In General..........................................................................................................791
B.	 Jurisdiction to Construe and Approve Agreements.......................................791	

1.	 In General...............................................................................................791
2. 	 Jurisdiction to Approve Agreements During Marital Litigation.............792
3. 	 Jurisdiction to Approve Agreements Independent
	 of Marital Litigation...............................................................................793

a.	 In General..................................................................................793
b.	 Child Support or Custody Agreements......................................793
c.	 Spousal Support Agreements....................................................794

C.	 Issues Related to Specific Types of Agreements..............................................796
1.	 In General: Definitions...........................................................................796
2.	 Premarital Agreements...........................................................................797	

a.	 In General..................................................................................797
b.	 Fiduciary Duties May Exist.......................................................801
c.	 Usefulness for Defining “Marital Property”..............................802
d.	 Waivers of Alimony..................................................................805
e.	 Waivers of Attorneys’ Fees.......................................................806
f.	 Waivers of Interest in ERISA-Regulated Retirement Plans......807
g.	 Uniform Premarital Agreement Act..........................................807

3.	 Marital Agreements................................................................................808
4.	 Separation and Settlement Agreements..................................................810

a.	 Fiduciary Duties May Exist.......................................................810
b.	 Agreements Not to Interfere With “Dating”..............................812

5.	 Reconciliation Agreements....................................................................815
a.	 In General..................................................................................815
b.	 Fiduciary Duties May Exist.......................................................816

D.	 Criteria Related to the Validity of All Agreements.........................................817
1.	 Basic Elements of a Contract Must Be Met............................................817
2.	 Written Agreement is Preferred, But Not Always Required...................817
3.	 Consideration..........................................................................................819



Chapter 14

790				                                                   South Carolina Bar - CLE 

4	 Voluntary.................................................................................................820
5.	 Conscionable..........................................................................................822	

E.	 Special Issues Related to Family Court Approval 
	 of Separation and Settlement Agreements......................................................823

1.	 Agreements Must Be Fair and Reasonable.............................................823
2.	 Exception for Arbitrated Agreements.....................................................826
3.	 Interests of Children Must Be Protected.................................................828
4.	 Financial Disclosure Required...............................................................829
5.	 Presence of All Parties May Be Required...............................................829
6.	 Settlement Agreements Are Not Binding Unless Entered or 
	 Noted on the Record...............................................................................830

F.	 Jurisdiction to Enforce or Modify Agreements...............................................831
1.	 Jurisdiction to Enforce Non-Approved Agreements Where 
	 Both Parties Seek Enforcement..............................................................831
2.	 Jurisdiction to Enforce, Interpret, Modify, and Terminate 
	 Court-Approved Agreements.................................................................831

a.	 Exception 1: 	 Property Divisions Are Final..............................836
b.	 Exception 2: 	 Court Can Agree to Restrict or 
		  Relinquish Its Powers.........................................836

G.	 Construction of Agreements.............................................................................841
H.	 Effect of Reconciliation on Agreements...........................................................845
I.	 Out-of-State Agreements..................................................................................847



Roy T. Stuckey								           849

Chapter Fifteen
BANKRUPTCY

	
A.	 In General..........................................................................................................851
B.	 Overview of the Bankruptcy Chapters............................................................853

1.	 Chapter 7................................................................................................853
2.	 Chapter 13..............................................................................................854
3.	 Chapter 11..............................................................................................854
4.	 Chapter 12..............................................................................................855

C.	 Property of the Bankruptcy Estate..................................................................855
1.	 Included Assets......................................................................................855
2.	 Exempted Assets....................................................................................859

D.	 Exceptions to Discharge....................................................................................860
1.	 Domestic Support Obligations Cannot Be Discharged..........................860

a.	 In General..................................................................................860
b.	 If Assigned, Support Obligations Can Be Discharged..............863
c.	 A Spouse’s Lien on Marital Property May Be 
	 Nondischargeable......................................................................864

2.	 Interspousal Debts Arising from a Property Division 
	 Are Only Dischargeable in Chapter 13...................................................864
3.	 Debts Arising from Deliberate or Intentional Injury 
	 Are Not Dischargeable...........................................................................865

E.	 Automatic Stay..................................................................................................865
1.	 In General...............................................................................................865
2.	 Duration of Automatic Stay....................................................................868
3.	 Obtaining Relief from Automatic Stay...................................................869

a.	 In General..................................................................................869
b.	 No Relief from Stay Needed for Paternity, Support, 
	 Custody, Visitation, or Divorce Proceedings.............................870
c.	 Relief to Pursue Division of Marital Property...........................870
d.	 Procedures for Obtaining Relief from Stay...............................871

4.	 Effect of Automatic Stay on Contempt Proceedings for 
	 Nonpayment of Child Support...............................................................872



Chapter 15

850				                                                   South Carolina Bar - CLE 



Roy T. Stuckey								           875

Chapter Sixteen
TAXATION

	
A.	 In General..........................................................................................................877
B.	 Children..............................................................................................................877

1.	 Child Support.........................................................................................877	
2.	 Dependency Exemptions........................................................................878

a.	 Dependency Exemptions Prior to DRTRA (1984)....................878
b.	 Dependency Exemptions under DRTRA (1984).......................878

C.	 Alimony...............................................................................................................880
1.	 Alimony Prior to DRTRA (1984)...........................................................880
2.	 Alimony under DRTRA (1984) and TRA (1986)...................................880

a.	 Alimony Criteria Unaffected by TRA (1986)............................881
b.	 Minimum Term and Front-Loading Provisions.........................881
c.	 Termination at Death Provisions...............................................882
d.	 Designating Deductibility/Taxability of Alimony.....................882

3.	 Alimony under the Tax Cuts and Jobs Act of 2017................................883
4.	 Trust Income as Alimony........................................................................883
5.	 Unallocated Support...............................................................................883

D.	 Property..............................................................................................................886
1.	 Property Prior to DRTRA (1984)...........................................................886	
2.	 Property under the DRTRA (1984).........................................................886
3.	 Sale of Residence...................................................................................887
4.	 Redemptions by a Corporation...............................................................888
5,	 QDRO Distributions..............................................................................888

E.	 Filing Status.......................................................................................................888	
1.	 Single......................................................................................................888
2.	 Married Filing Jointly.............................................................................889
3.	 Married Filing Separately.......................................................................890
4.	 Head of Household.................................................................................890

F.	 Innocent Spouse................................................................................................891
G.	 Attorneys’ Fees and Litigation Expenses.........................................................892



Chapter 16

876				                                                   South Carolina Bar - CLE 


